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THE CLERGYMAN IN THE AMERICAN LAW 



CARL ZOLLMANN 
Of the Chicago Bar, Chicago, Illinois 



It goes without saying that, in this 
land of religious liberty, a clergyman is 
not the paid officer of the state or of any 
subdivision of it. His position before 
the law is analogous to that of the officers 
of social, literary, fraternal, athletic, 
and similar organizations. 

But while his position is analogous to 
that of such officers, it does not resemble 
it in all respects. For historical and 
other reasons the clergyman is accorded 
a higher recognition than is given to the 
director of a Turnverein or the grand 
master of a lodge. While the state does 
not teach religion, it recognizes its high 
ethical value. It is but natural that 
those who give up their lives to a pur- 
pose so highly useful should receive a 
great amount of recognition. 

And such recognition is in fact 
accorded. There is therefore a rela- 
tion, recognized by the law of the land, 
not merely between a bishop and the 
church property in his diocese, not 
merely between the clergyman and his 
congregation, but even between the 
clergyman and the public at large. 
These various aspects of the matter, as 
well as the relation or lack of relation 
between the clergyman and his bishop, 
will now be taken up in their order. We 
will first consider the clergyman's rela- 
tion to the public. 

1. Clergyman and Public 

A clergyman occupies a prominent 



teacher of the young and the counselor 
of the old. He is largely responsible 
for the preservation of good morals by 
both. His example, whether good or 
bad, is followed to a large extent. His 
mode of life is the subject of discussions 
on street corners and in clubhouses. He 
is separated from the world by his public 
ordination and carries with him con- 
stantly, whether in or out of the pulpit, 
superior obligations to exhibit, in his 
whole deportment, the purity of the 
religion which he professes to teach. 
He is thus, by the very position which 
he has assumed, a public character and, 
with his congregation, is as much a sub- 
ject of public comment as a general with 
his army or a judge with his jury. He is 
"a public man in such sense that public 
comment in a proper manner upon his 
sayings and doings in his public capacity 
is justified." 1 

But while he is a public man, he is 
also a member of an honored profession. 
His, in fact, is one of the three ancient 
professions that have been recognized 
from time immemorial. It is elementary 
that the law is very jealous in protecting 
a professional man. Certain imputa- 
tions when applied to a professional 
man will be presumed to have caused 
damage, though no such presumption 
would exist in any other case. 

There must therefore be a limit to 
legitimate criticism. There must be a 
boundary between criticism and comment 



place in his community. He is the 

'McClaine, J. in Klos v. Zahorik, 113 Iowa 161; 84N.W. 1046; 53L.R.A. 23s. 
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and libel and slander. The character 
of the American clergyman is no 
less sacred and worthy of protection 
than is that of his English colleague. 
Words which must deprive him of that 
respect, veneration, and confidence with- 
out which he can expect no hearers 
subject the person who uttered them, 
if untrue, to an action for libel and 
slander. The position of the clergyman 
is far more delicate than that of a lawyer 
or doctor. Imputations which will cause 
little or no damage to a medical man 
may forever shatter all confidence in a 
clergyman. Consequently the right of 
the clergyman to damages for libel has 
been upheld in numerous cases. 1 

While the acts of a clergyman may 
therefore be commented upon, the com- 
mentator must confine his attention to 
them, and may not draw on his imagi- 
nation for charges with which to soil 
the clergyman's character. 

But the law does not merely recognize 
a clergyman as a public character, but 
actually makes him a public officer for 
certain limited purposes. Clergymen, 
whether they minister to a Christian, 
Jewish, or other congregation, 2 are given 
the right in the United States to solem- 
nize marriages. This was not always the 
case. The early settlers in the colony of 



Massachusetts came smarting under 
the arbitrary censures of the English 
ecclesiastical courts and were not dis- 
posed to invest their clergy with any 
civil powers. Accordingly by an ordi- 
nance passed in 1646 the clergy was for- 
bidden to solemnize marriages. This 
rule, thereafter, was gradually relaxed 
and the authority which ministers had 
in England to solemnize marriages was 
thus restored to the American clergy- 
man. 3 The statutes by which this end 
was achieved were liberally construed 
so as to cover dissentient, 4 Baptist, 5 
and Presbyterian ministers, 6 clergymen 
who for years had not been connected 
with any congregation, 7 and even negroes 
before the Civil War. 8 The due ordi- 
nation of the minister 9 and the record- 
ing of his credentials were allowed to be 
established by very slight proof, 10 even 
by the mere fact that he had solemnized 
a marriage." 

The English law, by which a minister 
is a public officer for many if not all 
purposes, was thus re-established in 
America to a limited extent. It has 
therefore been held that a minister, in 
undertaking to perform a marriage 
ceremony, does not act strictly as such, 
but rather as a minister of the law or 
quasi-officer deriving his authority from 



1 See note in 28 L.R.A. (N.S.) 152. 

3 In re Reinkardt, 6 Ohio N.P. 438; 9 Ohio Dec. 441. 

> Milford v. Worcester, 7 Mass. 48, pp. 53, 54. 

* Leavitt v. Truair, 30 Mass. m. s Commonwealth v. Spooner, 18 Mass. (iPick) 235. 

6 Londonderry v. Chester, 2 N.H. 268, 276. But see Ligonia v. Baxter , 2 Me. 102, where a very 
strict construction was adopted. This was, however, a pauper case and not one which brought 
legitimacy of offspring into question. 

' Londonderry v. Chester, 2 N.H. 276. 

8 State v. Court of Common Pleas, 1 West. LJ. 163, 1 Ohio. Dec. Reprint 20. 

» State v. Winkley, 14 N.H. 480. 

" State v. Kean, 10 N.H. 347. " Goshen v. Stonington, 4 Conn. 209, p. 219. 
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the statute. 1 A marriage certificate 
signed "L. B. Emsley M. of Gospel," 
though it abbreviated the word "min- 
ister," has therefore been held admissible 
in evidence over the objection that it 
did not appear on its face that the signer 
held any office which authorized him to 
perform such ceremony. 1 It follows 
that "a clergyman in the administration 
of marriage is a public civil officer, and 
in relation to this subject is not at all 
distinguished from a judge of the Supe- 
rior or County Court or a Justice of the 
Peace in the performance of the same 
duty." 3 The New Hampshire court, 
therefore, after citing the above words, 
concludes that a clergyman's acts in the 
performance of the marriage ceremony 
are as valid as "the official acts of an 
inspector of the revenue, a deputy 
sheriff, or an attorney."* 

But while a clergyman is an officer 
and a public man, he is not above the 
law. A priest who is called to an alms- 
house to administer the last rites of 
religion to a dying inmate may not eject 
the keeper of the house from the sick 
room, though he claims that secrecy as 
between himself and the dying man is 
essential in the performance of his reli- 
gious duty. There is nothing in his 
priestly character, or in the offices of 
religion which he performs, which gives 
him the control of such a room or any 
authority to exclude or remove from 
it any person lawfully there. s Nor will a 

1 Sikes v. State, 30 Ark. 496, p. 503. 

2 Erwin v. English, 61 Conn. 302, p. 507. 



clergyman in the absence of any statute 
exempting him from patrol duty be 
excused for his refusal so to serve. 6 

While thus, independently of any 
statute, a clergyman has the same rights 
and is subject to the same duties as any 
other man, it should be not forgotten 
that a great many changes have been 
wrought in this respect by the various 
legislatures in the United States. 
Through statutes the clergyman has 
been relieved from various duties which 
might embarrass him in the delicate 
relations which he maintains with the 
members of his congregation. Thus he 
has been relieved from jury and military 
duty, and the statutes by which this 
result has been accomplished have been 
liberally construed so as to cover clergy- 
men not connected with any congre- 
gation. 7 

By the common law, confessions made 
to a priest or minister were not regarded 
as privileged. A clergyman was there- 
fore continually in danger of being called 
upon to divulge such confessions in 
court. As a result of this condition 
statutes have been passed putting such 
confessions on an equality with state- 
ments made to an attorney. They 
must, however, be made to the clergy- 
man in his professional character. The 
mere fact that a person who hears a con- 
fession is a clergyman will not exclude 
it from the consideration of court or 
jury. 8 

} Goshen v. Stonington, 4 Conn. 209, p. 218. 



« State v. Winkley, 14 N.H. 430, p. 496. See also Milford v. Worcester, 7 Mass. 48, 54, 55. 

5 Cooper v. McKenna, 124 Mass. 284; 26 Am. Rep. 667. 

6 Elizabeth City Corp. v. Kenedy, 44 N.C. 89. 

7 King v. Daniel, 11 Fla. 91; Commonwealth v. Buzzell, 33 Mass. 133. 

'Mitsunaga v. People, 54 Colo. 102; 129 Pac. 241; Alford v. Johnson, 146 S.W. 516 (Ark.). 
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But while a clergyman has thus been 
exempted from various duties he has 
also been put under some slight dis- 
abilities. By constitutional provisions 
in several states he is prohibited from 
holding any public office. Thus the 
constitution of Delaware provides: "No 
ordained clergyman or ordained preacher 
of the gospel of any denomination shall 
be capable of holding any civil office in 
this state, or of being a member of either 
branch of the legislature, while he con- 
tinues in the exercise of the pastoral or 
clerical functions." 1 The effect of this 
provision on statutes authorizing min- 
isters to perform the marriage ceremony 
would present an interesting problem. 
The evil possibilities that lurk in it would 
be a cogent reason for repealing such 
and similar constitutional provisions. 

The law is not unmindful of the 
immense influence which may be exerted 
over aged and sick persons by priests 
and ministers. Statutes have therefore 
been passed invalidating deeds and wills 
drawn up by clergymen who were in a 
position to influence the grantor or tes- 
tator. These statutes have received 
a reasonable construction. It has been 
held that a priest who is also a notary 
public may take the acknowledgment of 
a deed and be a witness as to a mistake 
in the deed. 2 A statute forbidding a 
minister who had attended a deceased 
person to take under his will has been 
held not to be applicable to a clergyman 
who did not attend the deceased till 
after the will was made. 3 

Before a man is thus recognized by 
the law as a clergyman, he must have 



received recognition by his church. If 
he is a member of a denomination of an 
independent character, such as the 
Baptist or Congregational church, this 
recognition will naturally be by some 
particular congregation of that church. 
If he belongs to a denomination of a 
connectional character, such as the 
Catholic or Methodist church, this 
recognition will be by his bishop. Ac- 
cordingly his relation with the one or the 
other becomes important. We will first 
consider his relation with the congre- 
gation. 

2. Clergyman and Congregation 

In considering the legal relation 
between a clergyman and his congre- 
gation, the view which churches and 
ministers entertain of this relation from 
an ecclesiastical viewpoint cannot be 
controlling. Courts are sworn to ad- 
minister the law of the land, not the law 
of some particular class of men. What- 
ever, then, the clergyman's rights in an 
ecclesiastical court may be, when he 
"seeks the aid of the civil courts he is 
to be treated precisely as any other 
citizen, and his rights determined by the 
same standard." 4 Consequently it be- 
comes necessary for the courts to dis- 
cover and apply to the relation of 
minister and congregation some rule of 
law applicable to the circumstances. 5 

This rule of law cannot be gathered 
from the law of public officers. "The 
office of minister of a church is in no 
way connected with the administration 
of justice, neither is it a right or fran- 
chise, which belongs to the common- 



1 Art. 7, sec. 8. a Partridge v. Partridge, 220 Mo. 321; 119 S.W. 415. 

3 Succession of Villa, 132 La. 714; 61 So. 765. 

* Tuigg v. Sheehan, 101 Pa. 363, p. 368. 5 Albany Dutch Church v. Bradford, 8 Cow. 457. 
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wealth." 1 No temporal official powers 
are conferred on a minister by his 
ordination and induction. By these 
ceremonies, in the view of the courts, he 
is simply set apart, installed, and inaug- 
urated into a purely ecclesiastical office 
and tendered the fellowship of those 
churches which assisted in the cere- 
monies. 1 Even if the congregation is 
incorporated he is not, in the absence of 
express statute, an officer of it, so as to 
bind it by his acts. 3 Whatever the 
views of churches may be, and whatever 
language judges may occasionally use, 
the legal relation between a minister 
and his congregation is not of an official 
character.'' 

Since there is no official relation, if 
there is any legal relation at all, it must 
be by contract, express or implied. 
And this is in fact the theory on which 
suits involving this relation have uni- 
formly been brought. The usual tactics 
employed by a congregation when diffi- 
culties have arisen have been to starve 
out its minister, by withholding all 
support from him. This has forced the 
minister to sue for his salary and to sup- 
port his action by proof that a contract 



for the same existed between himself 
and the congregation. 

To this contract the ordinary rules of 
law will apply. There must be an offer 
and an acceptance. Both must be 
unconditional. The minds of the parties 
must meet, or there can be no agree- 
ment. 

The means by which, in independent 
churches, the contract between the 
minister and congregation is made is 
generally by call and acceptance. The 
congregation extends the call, the min- 
ister acts upon it. If he rejects it, no 
contract comes into being. If, however, 
he accepts it, a contract comes into 
being which binds both the minister 
and the congregation according to its 
terms. s Both call and acceptance must 
be unqualified. 6 Where, therefore, a 
minister though preaching in a congre- 
gation, yet refuses to accept its call, no 
contract comes into being. 7 

The terms of the call, after accept- 
ance, become the terms of the contract. 
The call necessarily contains the offer 
of salary and specifies the views and 
wishes of those tendering it. 8 Its express 
terms control the entire relation of the 



1 Commonwealth v. Murray, n S. & R. 73, p. 74. 

1 Baker v. Fales, 16 Mass. 488. That a minister is a public officer for the purpose of performing 
the marriage ceremony is an anomaly and cannot, on reason, be reconciled with any consistent 
theory of the separation of state and church. 

' Allen v. North Des Moines M.E. Church, 127 Iowa 96; 102 N.W. 808. 

4 Union Church v. Sanders, 1 Houst. 100; 63 Am. Dec. 187. See Neill v. Spencer, 5 111. App. 
461, 470. 

» Humbert v. St. Stephen's Church, 1 Edw. Ch. 308, 315; Albany Dutch Church v. Bradford, 
8 Cow. 457; Connitt v. New Prospect, S4 N.Y. 551 affirming 4 Lansing 339; Jennings v. Scarborough 
56 NJ.L. 401; 28 Atl. 559. 

6 Hopkins v. Seymour, N.Y. Daily Register, May 16, 1884. 

iWestw. First Presbyterian Church of St. Paul, 41 Minn. 94; 42N.W.922; 4 L.R.A. 692; Neill 
v. Spencer, 5 111. App. 461. 

8 Travers v. Albey, 104 Tenn. 663; 58 S.W. 247; 51 L.R.A. 260. 
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parties, as much as the express terms of 
a business offer will control the con- 
struction of the contract made by a 
seasonable acceptance of it. If the 
rules and regulations of the particular 
denomination are referred to in the call, 
these, on familiar principles, become as 
much a part of the call as if they had 
been recited in full. 1 

But even where they are not referred 
to, they may, by implication, become a 
part of the contract. By themselves, 
without reference to the laws and customs 
of the denomination to which the par- 
ticular congregation belongs, such instru- 
ments are frequently quite unintelligible. 
Being instruments "of a purely ecclesias- 
tical character having relation to the 
spiritual concerns of the church rather 
than to its temporal affairs," 2 they 
frequently contain words and phrases 
which convey no meaning apart from 
the constitution, by-laws, and customs 
of the particular church to which the 
congregation belongs. These must be 
referred to therefore in order to ascer- 
tain the intention of the parties, 3 and 
they thus become a part of the contract. 
Hence canons, 4 rules, 5 and customs 6 
of churches have been considered by 



the courts in construing contracts be- 
tween ministers and congregations. 
"As the public laws subsisting at the 
time and place of the making of a con- 
tract and in force when it is to be per- 
formed enter into and form a part of it, 
so the ecclesiastical laws and usages of 
a particular religious denomination enter 
into and form part of every contract 
under which the status of a pastor of a 
church of that denomination is created." 7 
This principle is strikingly illus- 
trated by cases arising in Presbyterian 
circles. According to the Presbyterian 
theory a call is but a tentative proposi- 
tion, which becomes effective only by the 
concurrence of the presbytery to which 
the particular congregation belongs. 
The call, to be valid, must pass through 
the hands of the presbytery. It is in 
effect a petition to the presbytery, which 
may be granted or refused. Only after 
it is granted does it become an offer to 
the person to whom it is directed. It 
follows that no contract relation is 
created by a call which has not received 
the assent of the presbytery, however 
much its recipient may have attempted 
to accept it. 8 Such assent, even if given, 
may be withdrawn before the call is 



1 Albany Dutch Church v. Bradford, 8 Cow. 457, p. 500; Connitt v. New Prospect, 54 N.Y. 551 
affirming 4 Lans. 339. 

* Paddock v. Brown, 6 Hill 530, 533. 

3 Helbig v. Rosenberry, 86 Iowa 159; 53 N.W. in. 

i Bird v. St. Mark's Church of Waterloo, 62 Iowa 567; Jennings v. Scarborough, 56 N.J.L. 401; 
28Atl. 559; Ackley v. Irwin, 125 N.Y.S. 672; 69 Misc. 56. 

s Albany Dutch Church v. Bradford. 8 Cow. 457; Connitt v. New Prospect, 54 N.Y. 551 affirming 
4 Lans. 339- 

6 Young v. Ransons, 31 Barb. 49; Gibbs v. Gilead Ecc. Society, 38 Conn. 153; but see 
McCrary v. McFarland, 93 Ind. 466. 

' Arthur v. Northfield Parish Congregation Church, 73 Conn. 718, p. 727; 49 Atl. 241. 

8 First Presbyterian Church v. Myers, 5 Okla. 809; 50 Pac. 70; 38 L.R.A. 687. Woodside's 
Appeal, 4 Pennypacker 124. 
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accepted and will thereupon reduce the 
call to what it was before such assent. 1 

The particular agencies through 
which a congregation acts in extending 
a call depend largely upon the customs of 
the particular church to which the con- 
gregation belongs. This matter is also, 
to some extent, regulated by statutes 
which are anything but uniform. The 
few judicial utterances on this subject 
will be found to be quite diverse. In a 
New York case it has been said that 
the church calls, the trustees sanction 
the call, and the congregation votes the 
salary. 1 In another New York case it 
has been held that a vestry alone can 
call a pastor and fix his salary. 3 Under 
the old parish system of Massachusetts, 
it has been said that the church can 
only nominate the pastor, while the 
parish calls him. 4 Where a statute 
provided that the congregation was to 
fix the salary, the conference to which 
it belonged 5 or the trustees of the con- 
gregation 6 have been denied this power. 
On the other hand, a contract by a min- 
ister with a de facto board of trustees, 
he being ignorant of the illegality of their 
election, has been upheld. 7 Since such 
contracts are generally made without 
a view to their legal consequences, it will 
often be quite easy to discover in them 



flaws of one kind or another. These, 
however, where the relation is of any 
extended duration, will generally be 
made innocuous by acquiescence or 
ratification, or become entirely imma- 
terial by new contracts. 

The liability of persons who subscribe 
the call on behalf of the congregation 
has been the subject of judicial inquiry. 
Clergymen have sought to hold such 
individuals personally liable for their 
salary. When the congregation is in- 
corporated and the corporate agents have 
acted in the due discharge of their 
duties and signed as agents merely, it is 
clear that only the corporation can 
become liable. Even where the congre- 
gation is unincorporated, attempts to hold 
the individual signers of the call have uni- 
formly been repulsed by the courts. 8 

The exact relation of the minister to 
his congregation, after the call is 
accepted, has been the subject of 
anxious inquiry. Opinion wavers all 
the way between making him an officer 
and a mere hireling. An Illinois court 
has spoken of him as an officer 9 while 
a Connecticut court has pointed out 
that he is called an officer merely on a 
principle of supposed analogy. 10 It has 
been said that his relation to the congre- 
gation is not the ordinary relation of 



1 West v. First Presbyterian Church, 41 Minn. 94; 4 L.R.A. 692; 42 N.W. 922. 

2 Lawyer v. Cipperly, 7 Paige 281. 

3 Humbert v. St. Stephen's Church, 1 Edw. Ch. 308. 
« Burr v. First Parish in Sandwich, 9 Mass. 277. 

5 Landers v. Frank St. M. E. Church, 97 N.Y. 119 overruling 15 Hun. 340. 

6 Walrath v. Campbell, 28 Mich. m. 

' Ebaugh v. German Reformed Church, 3 E.D. Smith 60; Vestry of St. Luke's Church v. Phillip 
Mathew, 4 Desc. 578. 

Paddock v. Brown, 6 Hill, 530; Neill v. Spencer, 5 111. App. 461; Van Vlieden v. Welles, 
6 John 85. 

» Neill v. Spencer, 5 111. App. 461. » Whitney v. Brooklyn, 5 Conn. 405. 
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master and servant 1 and that he is not 
the employee of the congregation. 2 
The United States Supreme Court has 
found the golden mean between these 
contentions by deciding that "the rela- 
tion of rector to his church is one of 
service and implies labor on the one side 
with compensation on the other." 3 
This service, however, is of a personal 
nature. 4 A clergyman is not a laboring 
man so as to come under the prohibition 
of an act of Congress inhibiting "the 
importation and emigration of foreigners 
and aliens under contract or agreement 
to perform labor in the United States," 5 
but is a professional man 6 and as such 
entitled to respect, veneration, and 
confidence. 7 In short, his employment 
is very much like the retainer given 
to an attorney. While it is an employ- 
ment to which the ordinary rules of law 
apply, so as to make it incumbent on a 
minister illegally discharged before his 
period of service has expired to make 
every reasonable effort to obtain other 
employment before he will be entitled 
to recover his full salary for the time he 
has been idle, 8 it is an employment of 



a dignified character and not merely one 
for menial service. 

Congregations quite frequently, if 
not generally, own the parsonage occu- 
pied by their minister. Such a parson- 
age is not a sacred building like the 
church edifice, but is rather in the nature 
of an endowment or source of pecuniary 
revenue to aid in the support of the 
worship in the church proper. Its use 
is not spiritual but temporal. 9 When, 
however, a clergyman is installed by a 
congregation and put into possession of 
its parsonage, he is entitled to such 
possession as part of his employment 
for the time during which such con- 
nection continues. 10 This right is based 
upon the same principles which apply 
to the occupancy of premises by a serv- 
ant." It is personal to the clergyman, 
and his possession is connected with, and 
in consideration of, his services as 
pastor. The ordinary law of landlord 
and tenant does not apply to it. His 
right of occupation terminates with his 
death, at the latest, so that his admin- 
istrator can acquire no right to sub- 
lease it." It follows that a clergyman 



1 Ackley v. Irwin, 125 N.Y.S. 672; 69 Misc. 56. 

2 Travers v. Albey, 104 Tenn. 665; 58 S.W. 247; 51 L.R.A. 260. 

3 Church of the Holy Trinity v. United States, 143 U.S. 457, p. 458. See Meyers v. Baptist 
Society in Jamaica, 38 Vt. 614. 

* Congregation of Children of Israel v. Perres, 42 Tenn. 620. 

s Church of the Holy Trinity v. United States, 143 U.S. 457. 

6 Stack v. O'Hara, 12 Pitts. Legal Jour. (N.S.) 65 ; O'Hara v. Stack, 90 Pa. 477; Stack v. O'Hara, 
98 Pa. 213; Ritchie v. Wildemer, 59 N.J.L. 290; 35 Atl. 825. 

' M'Millan v. Birch, iBin. 178, p. 184. 

8 Wallace v. Trustees, 201 Pa. 292; 50 Atl. 762; Wallace v. Snodgrass, 34 Pa. Sup. Ct. 551. 

» Everett v. First Presbyterian Church, 53 N.J.Eq. 500; 32 Atl. 747. 

10 Jennings v. Scarborough, 56 N.J.L. 401; 28 Atl. 559; Femsler v. Seibert, 1 Atl. 154 (Pa.); 
Richter v. Kabat, 72 N.W. 600; 114 Mich. 575. 

" Chatard, v. O'Donavan, 80 Ind. 20; 41 Am. Rep. 782. 

12 East Norway Lake Church v. Froislie, 37 Minn. 447; 35 N.W. 260. 
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who is deposed but stays in possession 
of the parsonage after such deposition 
becomes liable for rent. 1 

The minister's rights and duties in 
regard to the other property of his con- 
gregation deserve consideration. He 
certainly is not the owner of the church 
or of any other property which the con- 
gregation may have. "The property 
of the church, its revenues, its glebe, 
its parsonage if it have any, its church 
edifice, and the like belong to the cor- 
poration, and the clergyman has no 
rights or estate in any of them, other 
than such as are conferred by express 
contract, except perhaps the control 
and possession of the church during 
divine service."* A minister, provided 
he is not a mere intruder,* and provided 
that he has not been deposed by the 
congregation, 4 is therefore entitled to the 
use of the church of his congregation 
during the customary time for holding 
divine service 5 and his rights in this 
regard may be vindicated in injunction 
suits 6 and in actions of trespass 7 and 
mandamus. 8 Without such right he 



could not fulfil the duty which he has 
assumed. He cannot, however, with- 
out express authority, sue for the con- 
gregation' or execute a deed for it. 10 

The question of the duration of a 
minister's employ in cases where no 
definite term either for years or for life 
has been fixed has led to a division of the 
authorities. Most courts apply the 
rule that "an indefinite hiring is prima 
facie a hiring at will" and allow the 
relation to be dissolved at the will of 
either party." Under this rule the 
clergyman may show that there was a 
mutual understanding that the call was 
for life, but he will have the burden of 
proving such understanding. If he is 
unable to show such an understanding 
he will not be able to hold the congre- 
gation for salary after it has duly exer- 
cised its option to dissolve the relation. 13 

Other courts in cases arising largely 
in the early period of our jurisprudence, 
while the connection between church 
and state still continued, have reached 
the conclusion that such a call is one 
for the life of the clergyman subject 



I Bradbury v. Birchmore, 117 Mass. 569. * Youngs v. Ranson, 31 Barb. 49, p. 55. 

3 Trustee v. Stewart, 43 111. 81; Lutheran Church v. Maschop, 2 Stockton Ch. 57. See East 
Norway Lake Church v. Froielie, 37 Minn. 447; 35 N.W. 260. 

* Conway v. Carpenter, 80 Hun. 428; 30 N.Y.S. 315. 

5 Lynd v. Menties, 4 v. room. 162. 

6 Ackley v. Irwin, 130 N.Y.S. 841; 71 Misc. 239. 

' Conway v. Carpenter, 73 Hun. 540; 26 N.Y.S. 235. 

* Whitecar v. Michenor, 37 NJ.Eq. 6. 

» Roman Catholic Congregation of St. Patrick's Church v. Consumers Ice Co., 44 La. Ann. 1021; 
n So. 682; Cox v. Walker, 26 Me. (13 Shep.) 504. 

10 Apostolic Holiness Union v. Knudson, 21 Idaho 389; 123 Pac. 473. 

II Stubbs v. Vestry 0/ St. John's Church, 96 Md. 267; 53 Atl. 917. 

" German Ev. Congregation v. Pressler, 17 La. Ann. 127; Hatchett v. Mt. Pleasant Baptist Church. 
46 Ark. 291; Perry v. Wheeler, 75 Ky. 541; Fadness v. Bramberg, 73 Wis. 237; 41 N.W. 84; Bartlett 
v. Hipkins, 76 Md. 5; 23 Atl. 1089; 24 Atl. 532; Morris Street Baptist Church v. Dart, 67 S.C. 338; 
45 S.E. 753. 
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merely to certain implied conditions. 
Thus the Massachusetts court in 1807 
reached this conclusion over the objec- 
tion that a constitutional right on the 
part of the parish to elect their ministers 
at all times would be impaired by such 
a construction. 1 The court in support 
of its conclusion pointed to a settlement 
made on this particular minister as 
proof that the relation was intended to 
be permanent. It also reasoned that 
an employment for a shorter period 
would reduce the respect for, and curtail 
the usefulness of, the minister and pre- 
vent young men of talent from entering 
the profession. 

In view of this conflict in the decisions 
a greater degree of definiteness in the 
calls of the various denominations would 
seem to be desirable. Leaving a matter 
of such importance open cannot but 
lead to contentions of a disagreeable 
character both in ecclesiastical and in 
civil courts. 

Where the contract is for life (either 
by its express terms or by the con- 
struction of the court) the question of 
its express or implied conditions becomes 
important. It is clear that there are 
numerous reasons not affecting the 
minister's religious or moral character 
which may render his services ineffect- 
ual for good and even productive of evil 
in a congregation. Such reasons may 
be the condition of his family, his blood 
relationship with certain of his parish- 



ioners, or his own weaknesses, foibles, 
manners, eccentricities, infirmities of 
temper, or mere indiscretions." These, 
in the absence of an express condition to 
that effect, are no legal ground for dis- 
solving his relation with his congre- 
gation. They will not disrobe a minister 
of sacerdotal powers. 3 Immoralities, to 
justify severing such relations, must be 
of the grosser sort, such as intemperance, 
lying, unchaste behavior, and the like. 4 
But immoral or criminal conduct is 
not the only breach of an implied con- 
dition of a minister's contract with his 
congregation. He has assumed certain 
duties. A wilful neglect of them is as 
much a breach of his contract as immoral 
behavior. Thus a rabbi of an orthodox 
synagogue by his contract assumes the 
duty to serve his congregation on the 
seventh day of the week. If he devotes 
this day in whole or in part to secular 
business, he not only gives great offense 
to his congregation, but actually breaks 
his contract, so that the congregation 
is at liberty to discharge him. 5 Simi- 
larly, ministers called to teach the doc- 
trine of one denomination of Christians 
must preach these doctrines and cannot, 
without breaking their contract, adopt 
and promulgate the doctrines of some 
other church. It follows that a congre- 
gation may remove its minister at any 
time on account of (1) an essential 
change of doctrine, (2) a wilful neglect 
of duty, (3) immoral or criminal con- 



1 Ivery v. Tyringham, 3 Mass. 160. See also Peckham v. Haverhill, 33 Mass. 274; Whitney v. 
Brooklyn, 5 Conn. 405; Jennings v. Scarborough, 56 N.J.L. 401; 28 Atl. 559; Arthur v. Norfield 
Parish, 73 Conn. 718; 49 Atl. 241; Duessel v. Proch. 78 Conn. 343; 62 Atl. 152. 

3 Connitt v. New Prospect, 54 N.Y. 551, 559. 
s Whitney v. Brooklyn, 5 Conn. 405. 

4 Thompson v. Roboboth, 22 Mass. 469. 

5 Congregation of Children of Israel v. Peres, 42 Tenn. 620. 



THE CLERGYMAN IN THE AMERICAN LAW 



duct. 1 In thus removing a minister 
a congregation, however, should be 
careful to set out the real cause of dis- 
missal, as the cause assigned will be the 
only one which a court will consider 
when the matter is brought before it.' 

In addition to a removal for cause, 
the relation between clergyman and 
congregation may, like any other con- 
tract relation, at any time be terminated 
by mutual consent. This is usually 
accomplished by a resignation on the 
part of the clergyman and an acceptance 
of this resignation on the part of the 
congregation. Such a resignation may 
be a valid consideration for a sum of 
money voted to him by the congre- 
gation. 3 The fact that the bishop or 
the clergyman has not been consulted, 
as required by church regulations, will 
not prevent the resignation from becom- 
ing effective by acceptance on the part 
of the congregation. 4 To be effective, 
however, it must be a resignation in 
praesenti. The mere intention of the 
minister to resign at some future time 
will be of no effect. 5 

The question has arisen whether a 
minister who has merely been suspended 
is entitled to his salary during the period 
of such suspension. There is no dis- 



other contract for civil services. Hence 
if performance of the contract becomes 
impossible by reason of any law, civil 
or ecclesiastical, which is binding on 
both parties, their liability under it is 
at an end. 6 The right of a minister to 
receive his salary "is dependent upon 
the continued performance of his duties 
as minister; and if he becomes dis- 
qualified by suspension or deposition 
from office, for any ecclesiastical offense, 
the right to receive the salary will cease 
as the consequence of the judgment 
against him." 7 Hence a pastor cannot 
recover his salary for the period of such 
suspension 8 and will even be enjoined 
from entering his church while the 
suspension is in force. 9 

A different situation arises, however, 
where, without such suspension or 
deposition, the doors of the church are 
simply shut against him and he is thus 
prevented from performing his clerical 
duties. Where the beneficiary of a con- 
tract is directly responsible for its not 
being carried out, he remains subject to 
his obligations, though no services have 
been rendered. His conduct estops 
him from relying on the other party's 
failure to perform his contract. It 
follows that a clergyman may recover 
his salary under such circumstances. 10 



tinction between his contract and any 

1 Sheldon v. Eastern, 41 Mass. 281; Duessel v. Proch., 78 Conn. 343; 62 Atl. 152. 

2 Whitmore v. Fourth Congregation in Plymouth, 68 Mass. (2 Gray) 306. 

3 Worrell v. First Presbyterian Church, 23 N.J. Eq. 96. 

4 Congregation of St. Francis v. Martin, 4 Rob. 62. 

5 Youngs v. Ransom, 31 Barb. 49, p. 59. 

6 Wallace v. Snodgrass, 34 Pa. Super. Ct. 551. 
1 Satterlee v. United States, 20 App. D.C. 393. 

8 Albany Dutch Church v. Bradford, 8 Cow. 457. 

» German Ev. Congregation v. Pressler, 17 La. Ann. 127. 

,0 Whitney v. First Ecclesiastical Society in Brooklyn, 5 Conn. 405; Thompson v. Roboboth, 22 
Mass. 469. 
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Since the services of a minister are of 
a personal character, it follows that 
equity will not assume any control over 
the question of the dismissal of a min- 
ister. An unjustified dismissal is merely 
a breach of contract on the part of the 
congregation for which the remedy at 
law is more adequate than any remedy 
which equity can devise. An attempt 
by the court to force a congregation to 
retain a minister who has become dis- 
tasteful to it could only result in con- 
fusion worse confounded. 1 

The question whether a minister can 
recover from his congregation on a 
quantum meruit has come before the 
courts in controversies between ministers 
and congregations of diverse denom- 
inations. The facts in the various cases 
differ so much that it will be best to 
divide the cases according to the respect- 
ive denominations. 

The best-considered, best-reasoned 
case in this connection has arisen in 
connection with the Methodist Episcopal 
church. The New York Religious In- 
corporation act provided that the voters 
of a congregation should have the exclu- 
sive power to fix the salary of their 
ministers. The discipline of the church 
provided that the ministers' salary should 
be fixed by a committee of the quarterly 
conference. The discipline was com- 
plied with in this case and hence no 
express contract could come into exis- 
tence. On the question whether there 
was an implied contract the court says: 



It is apparent that the minister who 
renders service does so, not upon an agreed 
salary, but upon an allowance for the support 
of himself and family, to be raised by vol- 
untary and not enforced contributions, and 
those coming not wholly and perhaps not 
at all from the society or church to which 
he is appointed. Neither the discipline of 
the church nor its principles recognize any 
contract relation between the minister and 
the society. Its entire policy is opposed 
to it. It regards its ministers, not as hire- 
lings, but as pilgrims and sojourners, and its 
societies as voluntary contributors to a 
general fund. From the fact, therefore, 
that service is rendered and service received, 
no implication can arise of any promise of 
compensation. Both parties must, in the 
absence, at least, of some valid express 
agreement, be deemed to have acted under 
the obligation of duty imposed by the rules 
to which they have assented." 

Under the Presbyterian form of gov- 
ernment it appears that, in case a 
vacancy occurs in a church, it may apply 
to the presbytery for permission to 
employ a "stated supply" and shall 
pay such a supply "a fair and just com- 
pensation." No call is extended to such 
supply and no express contract made with 
him. The Oklahoma court has been pre- 
sented with such a situation and has de- 
cided that a church which accepted a 
supply under such circumstances "be- 
came obligated to pay him a fair and 
just compensation for his services." 3 

In Baptist societies the custom 
appears to be to contract with a clergy- 



1 Duessel v. Proch, 78 Conn. 343; 62 Atl. 152; Ziankas v. Hellenic Orthodox Church, 170 111. 
App. 334; Barton v. Fitzgerald, 65 So. 390 (Ala.). 

2 Landers v. Frank St. M. E. Church, 97 N.Y. 119, 125, overruling 15 Hun. 340. See Baldwin 
v. First M. E. Church (Wash.), 140 Pac. 673 contra Jones v. Trustees, 30 La. Ann. 711. 

» Meyers v. First Presbyterian Church of Perry, 11 Okla. 544, 555; 6 9 p ac. 874. 
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man for his services and to pay him 
such subscriptions as can be raised. 
Under these circumstances, if the church 
should refuse or neglect to raise sub- 
scriptions it could not thereby defeat 
the right of its minister to recover, but 
would drive him to remedy by quantum 
meruit. Where, however, subscriptions 
have been raised and collected, that 
which was before uncertain has been 
made certain and the clergyman may 
sue as upon an express contract. 1 

Between churches connected with 
the Evangelical Association of North 
America and their pastor there appears 
to be, under the discipline of the church, 
no contract relation. The discipline, 
however, clearly contemplates the pay- 
ment of each congregation to its pastor 
of an adequate support, and suitable 
officers and agencies are provided to 
obtain by voluntary contributions from 
the members of funds necessary for that 
purpose. Under these circumstances 
the Illinois court has held that a reason- 
able compensation is sufficiently secured 
to create in the incumbent a property 
right in the office of pastor which a court 
of equity will recognize and protect. 2 

The relation between a clergyman 
and the members of his congregation 
deserves a passing notice in this con- 



nection. While a member has the 
undoubted right to complain of the 
minister to his ecclesiastical superior, 
such complaint must be made in good 
faith. 3 Similarly a member may make 
inquiry concerning his minister and, 
if he receives a libelous reply and pub- 
lishes the same in good faith, he will be 
protected. 4 The clergyman according 
to the rules of his church will sometimes 
be called upon to pronounce the sentence 
of excommunication on certain of his 
members. Such act if done in good 
faith will not lay the minister open to 
an action of slander, however much he 
may have to hurt the feelings of the 
excommunicated person. 5 Thus the 
reading from the pulpit of an excom- 
munication of a married woman for a 
transgression of the Seventh Command- 
ment, the woman having given birth to 
a child five months after her marriage, 
has been held to be privileged. 6 How- 
ever, if the clergyman goes farther and 
advises his people to shun the excom- 
municated person in business trans- 
actions and not to come near to his 
home or employ him as a physician, he 
steps outside of his privilege and will be 
liable to an action of slander or libel. 7 

We have thus far considered the legal 
effects of the contract between minister 



1 Meyers v. Baptist Society, 38 Vt. 614; Pendleton v. Waterloo Baptist Church, 2 N.Y.S. 383; 
49 Hun. 596. 

2 Schweiker v. Husser, 146 111. 399, p. 436; 34 N.E. 1022. 

3 O'Donaghm v. McGovern, 23 Wend. 26. 

4 Redgate v. Rouch, 61 Kansas, 480; 59 Pac. 1050; 48 L.R.A. 236; Pendleton v. Hawkins, 11 
App. Div. 602; 76 St. Rep. 626; 42 N.Y.S. 626. 

s Servalius v. Pickee, 34 Wis. 292. 

6 Farmworth v. Storrs, 59 Mass. 412. 

» Fitzgerald v. Robbinson, 112 Mass. 371; Morasse v. Brochu, 151 Mass. 567; 25 N.E. 74; 
8 L.R.A. 524. 
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and congregation. What has been said 
in this connection applies to churches 
which vest large powers in the indi- 
vidual congregations. It does not apply 
to churches which vest such powers in 
some superior church dignitary or dig- 
nitaries. When this is done the clergy- 
man is appointed by the bishop or some 
ecclesiastical body outside of the con- 
gregation. No express contract is made 
between him and the congregation. It 
is quite doubtful whether there is an 
implied contract. The question of the 
legal relation between the bishop and 
his appointee therefore become important 
and will now be considered. 

3. Clergyman and Bishop 

Attempts have been made by priests 
to hold their bishop for their salary. 
These attempts have met with no favor 
in the courts. It has been held that 
the relation between bishop and priest 
is not that of hirer and hired, but 
rather that of superior and inferior 
agents of the same church. 1 The bishop 
is the priest's superior and according 
to the established order of things in the 
economy of church government regu- 
lating the degrees of subordination and 
the methods of administration, it is his 
province to designate the place for the 
priest to exercise his functions and to 
prescribe, under certain limitations, the 
rules for his guidance and control. To 
hold the bishop personally liable at law 
for the priest's services would be as 
unjust as holding the general agent of a 

1 Rose v. Vertin, 46 Mich. 457; 41 Am. Rep. 174; Twigg v. Skeehan, 101 Pa. 363; 47 Am. Rep. 
727; Baxter v. McDowell, 155 N.Y. 83; 49 N.E. 667; 49 L.R.A. 670; Leaky v. Williams, 141 Mass. 
345; Stack v. O'Hara, 2 Pa. Co. Ct. Rep. 348; 18 Weeily Notes Cas. 131. 

2 Rose v. Vertin, supra. 

3 Twigg v. Sheehan, 101 Pa. 363, 369; Stack v. O'Hara, 2 Pa. Co. Ct. Rep. 348; 18 Weekly 
Notes Cas. 131. 



railroad company liable for the pay of 
the railroad employees engaged by him 
in the course of his agency. Men are 
constantly going into positions under 
appointments by superior agents who are 
universally understood not to assume any 
personal liability by such appointment. 2 
Since there is no contract relation 
between priest and bishop after the 
priest has been assigned to a charge, 
there can be none before such assign- 
ment. Whatever duty a bishop may 
have to appoint a priest to some charge 
is a religious duty only. For its per- 
formance or non-performance he is 
answerable only in foro conscientiae or 
to his ecclesiastical superior. It is a 
matter in which the ecclesiastical dis- 
cretion of the bishop is and must be the 
determining factor. In the exercise of 
that discretion he is answerable only 
to the laws of the church. If for a 
breach of this clearly ecclesiastical duty 
there would be a remedy by law it must 
follow that a man may have an action 
for the refusal of a clergyman to baptize 
him. If there is a contract duty on the 
part of the bishop to assign a priest to 
a charge, it must follow that there is a 
a similar obligation on the part of the 
priest to accept such charge. No one 
will contend that a bishop has any such 
civil right. The priest so far as the 
courts are concerned can lay down his 
office and its duties at pleasure. For 
doing so he can be visited only with 
ecclesiastical censure and such punish- 
ment as the church canons prescribe. 3 
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The priest so far as the courts are 
concerned is thus completely without 
remedy as against his bishop. The 
bishop may appoint him or not in his 
discretion. He may after he has ap- 
pointed him assign him to another 
charge. He may even remove him 
absolutely without trial, and the courts 
will be in no position to afford him any 
relief. 1 

Since he has no contract with his 
congregation and with his bishop, the 
question arises whether he has any 
remedy against the church as a whole. 
Even this must be answered in the nega- 
tive. The church, even if it is capable 
of being sued, has assumed no legal 
liability for his support. 

That it is the duty of a religious denom- 
ination to provide a support for its teachers 
is a fact that is recognized with a few 

exceptions all over Christendom 

However binding such a duty may be in 
foro conscientiae, when it comes to its en- 
forcement in a court of law the plaintiff 

must show a contract The duty of 

the church to support its priests bears some 
analogy to the obligation recognized by 
several religious denominations to support 
their own poor. Yet it has never been 
supposed that this duty involved a contract 
relation which would sustain an action at 
law for its non-performance.' 

A priest is thus in fact without any 
legal remedy. This is not the fault of 
the law. The law stands ever ready 



to enforce any contract which he may 
have made. It is rather the fault of the 
priest. He has entered into a relation 
which, by its very nature, excludes all 
possibility of contract. His duty is 
obedience to his bishop. He may, 
therefore, in the discretion of the bishop 
be suspended and removed and, if he 
resist, such removal or suspension will 
even be enforced by the courts. 3 

Since there is no contractual relation 
between the bishop and the priest, it 
follows that the bishop is not responsible 
for any debts contracted or any tort 
committed by the priest. A bishop 
cannot, therefore, be held liable for a 
deficiency in a bank which has been 
conducted by one of the priests under 
his charge.* Neither is he responsible 
to a young lady member of a congre- 
gation, to which he has appointed a 
priest, for a rape committed on her in 
the vestry of the church by such priest, 
though he knew of the priest's vicious 
and degenerate tendencies and gross 
sexual proclivities. 5 

For one limited purpose only is the 
priest the agent of the bishop. Bishops 
generally hold the title to church prop- 
erty. Where possession by the bishop 
is essential, it will be held that the priest 
is his agent for such purpose and that 
his possession is the possession of the 
bishop. 6 It follows on well-known ele- 
mentary principles that such a priest 



1 Stack v. O'Hara, 98 Pa. 213; Hennesey v. Walsh, 15 Am. Law Reg. 264. 

1 Twigg v. Sheehan, 101 Pa. 363, 368; 47 Am. Rep. 727. 

J People v. Steele, 2 Barb. 397; 1 Edm. Sel. Cas. 505; 6 N.Y. Leg. Observer 34. 

< Leahy v. Williams, 141 Mass. 345, 6 N.E. 78. 

s Carini v. Beaven, 106 N.E. 589 ,, vlass.) In justice to the priest and bishop in this case it 
should not be overlooked that this case arose and was decided on demurrer. See also Magnttsson 
v. O'Dea, 135 Pac. 640; 75 Wash. 574. 

6 Heissv. Vosburg, 59W1S. 532; 18N.W.463; Chatard v. O'Donovan, 80 Ind. 20; 41 Am. Rep. 782. 
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cannot maintain an adverse possession 
against the bishop. 1 This brings us to 
the question of the relation between the 
bishop and the property of the congre- 
gations of his diocese. In this branch 
of the law the existing cases arise almost 
exclusively in the Roman Catholic 
church. 

4. Bishop and Property 

The Roman Catholic church in this 
country has been until recently on a 
missionary basis. With the exception 
of some parishes in the territory acquired 
by the Louisiana Purchase there are 
therefore no Catholic parishes in the 
United States. The theory was that the 
mission was conducted from abroad. It 
followed that the property necessary 
for the purposes of the church must be 
subject to the control of the church in 
general, rather than to that of any indi- 
vidual congregation or congregations. 
To achieve this condition of affairs the 
aim has been to place all the property 
of all the churches in the name of the 
bishop or archbishop of the diocese to 
which the particular church belongs. 
Consequently the property of Catholic 
churches is universally vested in some 
church dignitary either in his personal 
capacity or as a corporation sole. 

The question then arises as to the 
nature of this title. Is it legal or 
equitable or both? There can be no 
question that the bishop or archbishop 



is the holder of the legal title. 1 The 
property ordinarily stands absolutely 
in his name. It is customary, and in 
fact required by church regulation in at 
least some of the dioceses, to eliminate 
from deeds to bishops all words of trust 
and all words indicating the official char- 
acter of the grantee. Where the bishop 
is not a corporation sole he is required 
to make a will by which he devises such 
property to certain persons with a 
direction to convey it to the person ap- 
pointed as his successor. 3 The devisee, 
under such circumstances, is not held 
responsible for any negligence of the 
devisor. 4 While thus the legal title of 
the bishop is undisputed, the equitable 
ownership of the property presents an 
interesting question. 

This question has received very 
serious consideration. While some 
courts have held that the bishop, if a 
trustee, is an active trustee, entitled to 
enjoin members of the congregation 
with whose funds the property has been 
bought from erecting a building 3 or 
to recover damages from such members 
by tearing down a building on it; 6 
while such property in the absence of 
a "legally enforcible trust" for a reli- 
gious association has been held not to be 
exempt from taxation; 7 and while courts 
have refused to declare a trust or give 
directions to the bishop in cases where 
no misconduct of any kind on the part 
of the bishop was alleged and plaintiffs 



1 Middleton v. Ellison, 95 S.C. 158; 78 S.E. 739. 

' Gabbert v. Olcott, 22 S.W. 286; affirmed, 86 Tex. 121; 23 S.W. 985. 

' Heiss v. Vosburg, 59 Wis. 532; 18 N.W. 463; Foley v. Kleibusch, 123 Mich. 416; 82 N.W. 223. 

4 Louisville v. O'Donaghue, 162 S.W. 1110. 



' Foley v. Kleibusch, supra. 



6 Heiss v. Vosburg, supra. 



' Katzer v. Milwaukee, 104 Wis. 16; 79 N.W. 745; 80 N.W. 41. 
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constituted a very small minority of the 
congregation; 1 the rule established by 
the best-considered cases is that the 
bishop is a mere dry, passive, silent 
trustee without any interest or power; 2 
while each separate congregation, as 
distinct from the other congregations in 
the same diocese, 3 is the real, actual, 
beneficial owner of the property, 4 which 
ownership is of such value that it may 
form the consideration for a contract 5 
and gives the congregation the right to 
sell unqualified by any right in the 
trustee. 6 This rule also applies where 
a similar situation arises in the Epis- 
copal church. 7 

It follows that money raised for the 
special purpose of building a local church 
and placed in the hands of the bishop 
does not pass absolutely to him, but is a 
trust fund which the congregation can 
reclaim at any time by action. 8 It 
further follows that a voluntary assign- 
ment by a bishop for the benefit of 
creditors does not cover such property 9 



and that a deed 10 or mortgage 11 given to 
a purchaser who has notice of the facts 
(and who could purchase church prop- 
erty without such notice) passes no 
beneficial title. It further follows that 
on the death of the bishop the court 
may appoint a trustee in bis stead." 

It has remained for the Pennsylvania 
Supreme Court to draw the final infer- 
ence. The question whether a bishop 
can be ordered to convey his legal title 
to another trustee has been answered by 
the court in the affirmative in Krau- 
czunas vs. Hoban. 13 This case and its 
sequels, involving, as said by the court, 
no "possible result worth a moment's 
controversy," in which neither side 
appreciated "the insignificance of the 
stake for which they were contending," 14 
has been before the Supreme Court not 
less than five times, and on this account, 
as well as on account of the care with 
which it has been decided, deserves a 
somewhat more extended statement in 
this connection. 



1 Hennesey v. Walsh, 55 N.H. 515; Determan v. Luehrsimann, 74 Iowa 275; 37 N.W. 330. 

1 Carrick v. Canevin, 90 Atl. 147. (Pa.); O'Hear v. DeGoesbriand, 33 Vt. 593; 80 Am. Dec. 653; 
Krauczunas v. Hogan, 221 Pa. 213; 70 Atl. 740; Mazaika v. Krauczunas, 229 Pa. 47; Mazaika 
v. Krauczunas, 233 Pa.. 138; 81 Atl. 938. See also Kenrick v. Cole, 61 Mo. 572. 

3 Mannix v. Purcell, 46 Ohio St. 102; 19 N.E. 572; 2 L.R.A. 753; 15 Am. St. Rep. 562; 
Searle v. Bishop of Springfield, 203 Mass. 493; 89 N.E. 809. 

* Carrick borough v. Canevin, 90 Atl. 147; O'Hear v. DeGoesbriand, 33 Vt. 593; 80 Am. Dec. 653. 
See also Kenrick v. Cole, 61 Mo. 572; Krauczunas v. Hoban, 221 Pa. 213, 221; 70 Atl. 740. 

* Arts v. Suthrie, 75 Iowa 674; 37 N.W. 395. 

6 Krauczunas v. Hoban, 221 Pa. 213; p. 221; 70 Atl. 740. 
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Before 1906 the title of the congre- 
gation in question was vested in the 
"The Right Rev. Michael Hoban, trus- 
tee for the St. Joseph Lithuanian Cath- 
olic Congregation." In 1906 trouble 
arose, which resulted in a resolu- 
tion by the congregation authorizing 
certain of its members to bring action 
against the bishop to secure a recon- 
veyance by him of the property. The 
Supreme Court in 1908 decided that 
the entire beneficial ownership in the prop- 
erty here sought to be involved is, and has 
been from the beginning, in the St. Joseph's 
Lithuanian Catholic Congregation of the 
city of Scranton; the defendant [Bishop 
Hoban] is trustee of the legal title to the 
property for the exclusive use of said con- 
gregation, without any interest therein or 
any right or power to control its use or dis- 
position; the congregation has the right 
to substitute other trustees in his stead, 
and, having done so by a majority vote at 
a regularly called meeting for that purpose, 
it is entitled to the process of the court to 
compel a conveyance from the defendant 
to the trustees of its own selection. 1 

The canon of the Catholic church in 
regard to this matter was held to be in 
conflict with a statute which provided 
that property taken by anyone for the 
use of any church "shall not be other- 
wise taken and held, or inure, than 
subject to the control and disposition 
of the lay members of such church, " 2 
and a conveyance by the bishop to the 
plaintiffs in trust was directed, which 
was obeyed by him. 

Simultaneously with this conveyance, 
however, he excommunicated the plain- 



tiffs and placed the church under an 
interdict " until the members of the con- 
gregation shall turn these faithless men 
out and place the Church once more 
under the care of the Bishop of the 
Diocese of Scranton, according to the 
laws of the Catholic Church.''^ 

Under the potent influence of this 
interdict a movement was at once begun 
within the congregation, which soon 
resulted in an excited meeting at which 
some sixteen hundred voters were 
present. A resolution was adopted to 
choose and designate Bishop Hoban 
" trustee for said St. Joseph's Lithuanian 
Catholic Congregation of the City of 
Scranton, Pennsylvania, to hold as such 
trustee all the property of said Congre- 
gation and the title thereto in accord- 
ance with the laws, rules and usages of 
the Catholic Church."" The validity 
of this resolution and of the meeting 
in which it was passed was at once 
attacked in the courts. The chancellor, 
finding himself confronted by a mass 
of testimony of very vague character 
which he was disinclined to consider, 
ordered an election of the congregation 
to be held in open court. This accord- 
ingly was done and the voting continued 
for ten days. Its result was favorable 
to a reconveyance, which was ordered. 
The case was appealed to the Supreme 
Court, which held the election conducted 
by the chancellor to be of no avail and 
remanded the case for further proceed- 
ings. In an effort to end the contro- 
versy the court, after pointing out the 
utter inability of the bishop to inter- 



1 Krauczunas v. Hoban, 221 Pa. 213, 226; 70 Atl. 740. 

2 Krauczunas v. Hoban, 221 Pa. 213, 225. 

3 Mazaika v. Krauczunas, 233 Pa. 138, 146; 81 Atl. 938. 

4 Mazaika v. Krauczunas, 233 Pa. 138, 149; 81 Atl. 938. 
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meddle in the affairs of the congregation 
by virtue of his trusteeship and the 
complete power of the congregation to 
do with the property as it pleased, said: 

It is apparent that a victory for either 
side would be utterly barren of any sub- 
stantial results. It is a mistake to suppose 
that a trustee or trustees appointed simply 
to hold the legal title to church property 
correspond in any way to trustees elected 
or appointed to exercise active duty in con- 
trolling the affairs of the congregation; and 
we cannot avoid the conclusion that this 
unfortunate and expensive litigation has 
been entered upon because of this clear 
misconception. 1 

The case now went back to the 
chancellor, who was thus forced to take 
it up at the point where he had "abdi- 
cated" his judicial functions by ordering 
the election in court. The bishop again 
triumphed in the lower court but the 
case was appealed and in 191 1 the 
Supreme Court was for the third time 
confronted with it. The court held 
that the action of the congregation was 
taken either in total misapprehension 
of the law regulating ownership of 
church property or else was a conscious 
attempt to evade the law. In either 
event the court held that equity should 
not interfere and hence the bill was dis- 
missed. In speaking of the trustee the 
court said: 

The office of trustee simply of legal title 
is not created by ecclesiastical authority, 
but created by the law. Such trustee can 
exercise no control whatever over the 
property held in trust. Being an officer 
created by law, and answerable only to the 



law, he can derive neither authority nor 
power from any other source. His duties, 
privileges, authority, and responsibility, 
qua trustee, can neither be enlarged nor 
impaired by ecclesiastical interference, and 
any attempt to so interfere would be quite 
as illegal as though forbidden in express 
terms. 2 

The congregation was now in a fine 
dilemma. The trustees, to whom the 
bishop had conveyed his title, would not 
convey it back to the bishop and the 
courts would not compel them to do so. 
Bishop Hoban was no less determined 
to obtain such title and was using the 
interdict for this purpose. Between 
these two contending parties the congre- 
gation was deprived of all opportunity 
to worship in its church. Some of its 
members now tried the expedient of 
calling a priest not in connection with 
the Roman Catholic church. This again 
brought the matter before the court in a 
proceeding to enjoin such priest from 
using the church. Again the bishop 
triumphed in the lower court. Again 
the matter was carried, in 1913, to the 
Supreme Court. The court held that 
this proceeding was an attempt to 
accomplish by indirection what could 
not be done directly and that therefore 
the plaintiffs had no standing to ask 
equitable relief. It advised the plaintiff 
to seek relief by petitioning the eccle- 
siastical authorities for a rescission of the 
interdict, but refused to interfere at the 
instance of those obeying the interdict 
to prevent those defying it from having 
a form of worship in the church nearest 
to that which the interdict forbade. 3 



1 Mazaika v. Krauczunas, 229 Pa. 47, p. 53. 

2 Mazaika v. Krauczunas, 233 Pa. 138, 152, 81 Atl. 938. 

3 Novickas v. Krauczunas, 240 Pa. 248; 87 Atl. 686. 
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This finally induced the bishop to 
revoke the interdict and to reinstate the 
trustees. When despite this action the 
non-Catholic worship continued an in- 
junction against it was granted and 
upheld by the court, on the ground that 
the objection that existed to such a move 
while the interdict was still in force 
had now been cleared away. 1 

These cases, taken together, estab- 
lish as clearly as can be done the relation 
of the bishop toward the property of 
the congregations of his diocese. Out- 
side of what ecclesiastical pressure he 
may be able to bring to bear and outside 
of the difficulties which he can cause 
by his refusal to convey, the property 
of a Catholic congregation is as much 
at its disposal as if it stood in its own 
name. The bishop is merely the dry 
trustee of the legal title. 

To sum up: The American clergy- 
man in the performance of the marriage 
ceremony is recognized as a public 
officer and in the performance of his 
other duties is recognized as a public 



man subject to public comment and 
some slight disabilities and exempt from 
certain public burdens. His rights 
against and duties to his congregation 
rest on a purely contractual basis. 
Where he is appointed by a bishop such 
bishop owes him no duty and is not 
in any way responsible for bis acts. 
Where the property of an individual 
congregation stands in the name of the 
bishop such bishop is a mere dry trustee, 
who may be compelled to convey his 
legal title to any other trustee. While 
the relation of the bishop to the property 
of the congregation in his diocese is 
thus subject to the law of trusts, the 
relation of the clergyman to his congre- 
gation is subject to the law of con- 
tracts, and his relation to the public is 
subject to the public municipal law 
and to statutory regulation. Since no 
legal principle applies to the rela- 
tion between priest and bishop, such 
relation is subject merely to the ecclesi- 
astical law of the church to which both 
owe fealty. 



THE WITNESS OF NATURE TO RELIGION 
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The subject is a perplexing one, for it 
must deal with the transition from an 
old to a new point of view. The per- 
plexity arises from the fact that no single 
paper can prepare one to understand 
fully what the new point of view implies. 

1 Novickas v. Krauczunas, 91 Atl. 657 (Pa.). 



Those, therefore, who are familiar only 
with the traditional conception of the 
relation between nature and religion 
cannot be blamed for the feeling that 
the new conception seems to remove God 
from nature. In fact it does not, for 



